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 1.  TIME:  9:00   CASE#: MSC17-00921 
CASE NAME: BURTON VS. TSE 
HEARING ON MOTION FOR ORDER COMPELLING PLAINTIFF TO RESPOND 
FILED BY RODNEY TSE 
* TENTATIVE RULING: * 
 
The unopposed motion to compel responses to defendant’s supplemental form interrogatories 
and supplemental document demands is granted. Plaintiff is ordered to respond within 10 days 
of the hearing on this matter. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01395 
CASE NAME: ROBERTSON VS. EBMUD 
HEARING ON MOTION TO DETERMINE GOOD FAITH OF SETTLEMENT 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
EBMUD’s unopposed motion for a determination of good faith settlement with plaintiff is 
granted. EBMUD has demonstrated that the settlement is in good faith pursuant to CCP 877 
and 877.6 and according to the factors outlined in Tech-Bilt, Inc. v. Woodward Clyde & 
Associates (1985) 38 Cal.3d 488, 499. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01395 
CASE NAME: ROBERTSON VS. EBMUD 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY CITY OF ORINDA 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel further responses to interrogatories is moot given plaintiff’s 
amended responses. 
 
Defendant’s motion to compel further responses to Request for Production number 37 is 
granted in part. The court rejects plaintiff’s claim of privacy. 
 
Plaintiff’s burden argument may have merit. Defendant’s expert opines that he can retrieve 
the data within 5 minutes by transferring it from the Garmin device to a thumb drive. The expert 
seems unaware that the data is no longer stored on a Garmin device but is uploaded to a 
Strava account. The court will grant plaintiff’s expert a brief period of time to attempt to transfer 
the data from the Strava account to a thumb drive. If that is unsuccessful, the court orders the 
following. 
 
Plaintiff should produce data on all runs and bike rides in Orinda in the year before the 
accident. If plaintiff can readily winnow that data down to runs and rides that include the 
accident location, plaintiff may choose to produce the more limited information. Plaintiff is to 
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provide data on the dates, times and locations of all bike rides so that defendant can ascertain 
whether plaintiff ever rode at night. No social media information will be produced. 
 
The court declines to award sanctions to either party. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01951 
CASE NAME: RAGO VS. RAPOSO 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY JOSE JACINTO RAPOSO, LAURA RAPOSO 
* TENTATIVE RULING: * 
 
Continued by stipulation to September 9, 2020 at 9:00 AM. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended CROSS-COMPLAINT 
FILED BY RONALD OZNOWICZ, SUSANNE K. OZNOWICZ 
* TENTATIVE RULING: * 
 

Defendants Ronald Oznowicz and Susanne Oznowicz’s motion for leave to file an 

amended cross-complaint is granted. An amended cross-complaint may be filed by August 24, 

2020. The Oznowiczes are not required to file the exact proposed amended cross-complaint 

and instead may make changes to cause of action eight after considering Plaintiff’s arguments 

and the Court’s concerns. The Oznowiczes are not permitted to make substantive changes to 

any of their other claims. 

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) However, leave to amend can be denied where there is “ 

‘inexcusable delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there 

is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).)  

The Oznowiczes filed this motion for leave to amend their cross-complaint on June 26, 

2020. This motion was filed approximately three weeks after the Court denied the Oznowiczes’ 

motion for judgment on the pleadings on a similar issue. This motion seeks to add a claim 

related the issue of a suspended corporation purchasing and then transferring Plaintiff’s 

property. The Oznowiczes say that they learned of an issue with Alma Electric’s status as a 

suspended corporation in December 2019. They then filed a motion for judgment on the 

pleadings, which was originally scheduled to be heard in February 2020. That motion was not 
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decided until June 3, 2020 because the Court required additional briefing and then the Court 

was closed due to COVID-19.  

Plaintiff argues that the Oznowiczes were not diligent in filing this motion. The Court 

disagrees. It was reasonable for the Oznowiczes to wait on filing this motion until learning of 

the Court’s ruling on their motion for judgment on the pleadings. Due to the COVID-19 closure, 

it took longer than usual to hear this motion. The Court finds that the delay here was not 

unreasonable given court closure and related delays.  

Plaintiff also argues that granting leave to amend will cause him prejudice. Plaintiff 

points out that this case was set for trial in April 2020 and all discovery had been completed 

with all experts disclosed. Plaintiff worries that this new claim will re-open the case, including 

adding new defendants. Yet, Plaintiff was not concerned about adding in these same 

defendants a few months before trial when he filed a motion for leave to amend in February 

2020. Currently, there is no trial date and while adding in new defendants will likely cause some 

delay, the Court does not find that Plaintiff will be prejudiced.  

Plaintiff argues that this amendment is an improper motion for reconsideration of the 

issue the Oznowiczes raised in their motion for judgment on the pleadings. The new claim in 

the proposed amended cross-complaint is related to the issue raised in the motion for judgment 

on the pleadings. The Court is not convinced, however that the issues are identical. In addition, 

the Oznowiczes are stuck with the Court’s ruling on their motion for judgment on the pleadings, 

but they may have found a way to their challenge without crossing the Court’s ruling. Whether 

this method will be successful remains to be seen. Therefore, the Court finds that the proposed 

amended cross-complaint is not an improper motion for reconsideration.  

Finally, Plaintiff argues that leave to amend should be denied because the Oznowiczes’ 

claim is barred by the statute of limitations. The Oznowiczes counter that the statute of 

limitations has been tolled due to delayed discovery. The statute of limitations argument raises 

an interesting issue. For example, the Oznowiczes argue that they have a challenge based on 

the failure to give notice of the sale in 1978 or 1984. Yet it seems clear that the Oznowiczes 

were aware that the property was sold years ago. Nor is the Court convinced that December 

2019 is the proper date for delayed discovery. However, these issues are better dealt with in a 

challenge to the pleadings. The Court also has concerns about whether some of the issues 

raised in the declaratory relief claim are proper for declaratory relief. For example, a request 

that the State of California must void the tax sale does not appear to be a proper request for 

declaratory relief. (This Court makes not finding on this issue, but simply raises the concern so 

that the parties can consider the issue.)    

 Given the complexities in this case, the Court finds that it is preferable to decide these 

issues after a challenge to the pleadings. (See, e.g. Cal. Casualty Gen. Ins. Co. v. Superior 

Court (1985) 173 Cal.App.3d 274, 280-281 (overruled on other grounds in Kransco v. American 

Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 407, fn. 11).) The Court gives the 

Oznowiczes leave to file an amended cross-complaint adding the proposed cause of action and 
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the new cross-defendants. However, this case has been pending for a significant amount of 

time and the parties should be familiar with all the facts at this point. For this reason, the Court 

does not anticipate giving further leave to amend absent a good reason. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00831 
CASE NAME: CADLES OF WEST VA VS. ROUSSET 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CADLES OF WEST VIRGINIA LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (the “Motion”) filed by Plaintiff Cadles of 
West Virginia, LLC (“Plaintiff” or “Cadles”). The Motion relates to Plaintiff’s Complaint for Breach 
of Contract. Defendant Christian J. Rousset (“Defendant” or “Rousset”) is in pro per. Defendant 
did not file an opposition although he did file an amended answer to the complaint on July 21, 
2020. It is unclear whether Defendant intended this document to be responsive to the Motion. 

For the following reasons, the Motion is granted.  

Request for Judicial Notice 

Plaintiff requests judicial notice of its Complaint for Breach of Contract (and exhibits thereto) 
as well as Defendant’s Answer to Complaint for Breach of contract filed on June 13, 2019 
(and exhibits thereto). The Court need not take judicial notice of pleadings in its own file. 
The Request is denied. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(c) provides, in relevant part: 

The motion for summary judgment shall be granted if all the papers submitted 

show that there is no triable issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.  

Section 437c(p)(1) provides: 

A plaintiff or cross-complainant has met his or her burden of showing that there 

is no defense to a cause of action if that party has proved each element of the 

cause of action entitling the party to judgment on the cause of action. Once the 

plaintiff or cross-complainant has met that burden, the burden shifts to the 

defendant or cross-defendant to show that a triable issue of one or more material 

facts exists as to the cause of action or a defense thereto. The defendant or 

cross-defendant shall not rely upon the allegations or denials of its pleadings to 

show that a triable issue of material fact exists but, instead, shall set forth the 

specific facts showing that a triable issue of material fact exists as to the cause 

of action or a defense thereto. 
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The party moving for summary judgment has the burden of persuasion to show there is no 

triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 

this burden does the burden shift to the opposing party to make its own prima facie showing of 

the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 

15 Cal.3d 866, 873.) 

Evidentiary Objections 

None. 

Factual Background 

Defendant Christian J. Rousset, doing business as AAC Construction dba L’Arche Custome 
Construction applied for a Business Micro Express & Express Line/Loan in the amount of 
$30,000 at 2.5% plus prime interest on or around June 21, 2002. UMF A1. Defendant Rousset 
executed the loan application/agreement. UMF A2. Rousset further signed and agreed to be a 
personal guarantor and to repay all amounts borrowed under the terms of the Loan once 
approved. UMF A6, A8. 

Pursuant to the terms of the Agreement, the original Lender would lend funds to Defendant and 
Defendant as both borrower and guarantor promised to repay all borrowed funds and related 
interest and fees. UMF A10. The original Lender California Federal Bank was merged into and 
subsequently operated by Citibank (West), FSB on November 13, 2002. UMF A12. Thereafter 
the bank changed its name to West, National Association, then was merged into and 
subsequently operated as part of Citibank, National Association on October 1, 2006. UMF A13. 
Pursuant to these series and acquisitions, the Agreement was held by Citibank, National 
Association as of October 1, 2006. UMF A14. Citibank then assigned all rights, title and interest 
in the Agreement to Plaintiff Cadles of West Virginia, LLC. UMF A15. 

Defendant met his repayment obligations under the Agreement for a time. UMF B2. The last 
payment of any kind made by Defendant towards and/or upon the balance due and owing 
under the Agreement was in January 2017. UMF B4. Plaintiff has not made any further 
payments since January 2017. UMF B5. Plaintiff sent letters to Defendant Rousset on April 7, 
2017 demanding payment of the outstanding principal, interest, and late fees. UMF B6. 
Defendant demanded copies of the Agreement and validation of the debt in response (UMF B7) 
which Plaintiff provided on October 10, 2016, April 26, 2018, June 18, 2018, and May 28, 2019. 
UMF B8. Defendant has refused to pay the balance due and owing. UMF B9, B10. 

As of April 22, 2020 Plaintiff calculates the amount due and owing as: Principal of $27,801.15, 
interest in the amount of $7,075.63, and late fee charges of $35.00, for a total amount of 
$34,911.78 (excluding collection expenses and attorneys’ fees and costs). UMF D3. 

Analysis 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 
contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 
and (4) the resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 
Cal.4th 811, 821.) 
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Here, the undisputed facts demonstrate that (1) Defendant executed a loan agreement wherein 
he agreed to be a personal guarantor (UMF A1, A2, A6); (2) the original Lender lent funds to 
Defendant (UMF A10); (3) Plaintiff has not made any payments under the loan agreement since 
January 2017 (UMF B5); and (4) the amount due and owing is $34,911.78 (excluding collection 
expenses and attorneys’ fees and costs) (UMF D3.) 

Even if the Court construes Defendant’s “Amended Answer to Complaint” as an opposition to 
the Motion, it does not create a triable issue of material fact with respect to any of the essential 
elements of Plaintiff’s breach of contract claim. For example, attached to the amended 
complaint is an affidavit of Christian Jean Rousset dated May 18, 2019 wherein he demands a 
copy of the original note. Plaintiff has introduced undisputed evidence that he provided to 
Defendant on October 10, 2016, April 26, 2018, June 18, 2018, and May 28, 2019 copies of the 
original Agreement and other proof validating the debt and obligation due and owing. (UMF B6). 

Plaintiff is entitled to summary judgment on its claim for breach of contract. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01901 
CASE NAME: ESTATE OF SAM DEAN JR.  VS.  ISABELLA BRUCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ESTATE OF SAM DEAN JR., JOHN DEAN 
* TENTATIVE RULING: * 
 
Motion for plaintiff’s attorney to be relieved as counsel is granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02227 
CASE NAME: MANOLO RODAS VS. UST TESTING SERVICES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY UST TESTING SERVICES INC., JAIME OCHOA BAROJAS 
* TENTATIVE RULING: * 
 
Defendant’s motion to file the first amended answer is denied without prejudice due to a failure 
to file a proof of service. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02087 
CASE NAME: WICKMAN VS. COUNTRYWOOD SHOPPING 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY VIVAN WICKMAN 
* TENTATIVE RULING: * 
 
Continued by agreement of parties to August 19, 2020 at 9:00 am. 
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10.  TIME:  9:00   CASE#: MSC19-02087 
CASE NAME: WICKMAN VS. COUNTRYWOOD SHOPPING 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY VIVAN WICKMAN 
* TENTATIVE RULING: * 
 
Continued by agreement of parties to August 19, 2020 at 9:00 am. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02357 
CASE NAME: AAA LIFE INSURANCE COMPANY VS. CANNON 
HEARING ON MOTION FOR ORDER DISCHARGING PLAINTIFF FROM LITIGATION 
FILED BY AAA LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion to discharge AAA is denied without prejudice. AAA has still not effected service of 
the litigation on defendant Xavian Cannon. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00061 
CASE NAME: KHASHABI VS. PATEL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HITEN PATEL 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the complaint. For the reasons set forth, the demurrer is 
sustained, with leave to amend. Plaintiff shall file his amended complaint by August 24, 2020. 

The Pleadings 

Plaintiff Saleh Khashabi alleges causes of action for quiet title, conspiracy to defraud, and 
violation of the Unfair Competition Law, Business and Professions Code § 17200 et seq. 
("UCL"). Plaintiff is the owner of land located in Antioch which he appears to allege consists of 
two adjacent commercial lots (the "Property"). (Compl. Intro. and ¶ III) Plaintiff alleges that 
Defendants have "taken adverse possession" of real property belonging to Plaintiff and refuse 
to relinquish it. (Compl. Intro.)  

In their memorandum in support of the demurrer, Defendants state the parties' disputes 
concern a fence which Plaintiff contends was erected on his Property as well as an easement 
Plaintiff claims he has over the adjacent property owned by an affiliate of the Defendants. 
According to Defendants' memorandum, Plaintiff's Property adjoins property owned by a limited 
liability company with which the named Defendants are apparently affiliated. These facts are  
not alleged in the Complaint. Defendants' demurrer asserts the Complaint is deficient because 
of Plaintiff's failure to join necessary parties or his misjoinder of parties, because of Plaintiff's 
failure to allege facts necessary to state the causes of action asserted, and because the 
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allegations of the Complaint are uncertain, ambiguous, and unintelligible. (CCP §§ 430.10(d), 
(e), and (f).) 

Plaintiff's opposition does not specifically address the defects in his pleading but recites general 
law on demurrers and his right to amend if the demurrers are sustained.  

Standards for Ruling on A Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not legal conclusions or contentions. (City of Dinuba v. County of Tulare (2007) 41 
Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) Generally, 
the Court does not consider facts or evidence outside the face of the complaint in ruling on a 
demurrer. (Ion Equipment Corp. v. Nelson (1980) 110 Cal.App.3d 868, 881 ["The purpose of a 
general demurrer is to determine the sufficiency of the complaint and the court should only rule 
on matters disclosed in that pleading."].) The primary exception to this rule is that the Court 
“must also consider judicially noticed matters.” (Schifando v. City of Los Angeles (2003) 31 Cal. 
4th 1074, 1081; Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 
604.)  

Procedural Issues 

Plaintiff's opposition to the demurrer filed on May 26, 2020 does not have a proof of service 
showing a copy was served on counsel for Defendants. Plaintiff also apparently served the 
summons and complaint on Defendants, but there is no proof of service of those documents 
in the Court records. Plaintiff is advised that he must serve copies of all papers filed with 
the Court on counsel for the Defendants at the same time they are filed with the Court, and 
must file a proof of service with the Court showing a copy of his filing was served on counsel for 
the Defendants. 

Demurrer Based on Nonjoinder or Misjoinder of Parties 

Defendants contend that Plaintiff did not sue the true owner of the property adjacent to 
Plaintiff's Property, that America's Best Value Inn is a business name under which a motel is 
operated on the adjacent property, and that the owner of the adjacent property is Sai Shraddha 
LLC. (Memo. ISO Dem. p. 4, ll. 2-10.) These facts do not appear on the face of the Complaint 
or in records before the Court of which the Court can take judicial notice. The Court therefore 
overrules the demurrer under Code of Civil Procedure § 430.10(d) on the grounds of 
nonjoinder or misjoinder of parties. (See Verizon California, Inc. v. Board of Equalization (2014) 
230 Cal.App.4th 666, 681 [finding trial court abused its discretion in sustaining a demurrer for 
nonjoinder of parties, and stating "[A] demurrer lies only for defects appearing on the face of the 
pleading, and the complaint in this matter did not disclose the existence of the facts on which 
the Board relies to support its claim that the absent counties have an interest in the subject of 
this action."]; Harboring Villas Homeowners Assn. v. Superior Court (1998) 63 Cal.App.4th 426, 
429 [reversing order sustaining a demurrer for nonjoinder of parties, stating "Developer, in 
urging its demurrer for nonjoinder of parties, stated that none of the trust deed holders are 
parties to the action. Such an allegation was an improper basis for demurrer because it does 
not appear from the face of the complaint that the units are subject to trust deeds."].) 

First Cause of Action for Quiet Title  
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Under Code of Civil Procedure § 761.020 a complaint for quiet title must be verified, and must 
allege (1) a description of the property subject to the quiet title claim, including a legal 
description, (2) the basis for the plaintiff's title, (3) the defendant's adverse interest in the 
property, (4) the date as of which the determination is sought, and (5) a prayer for the 
determination of the title against the adverse claims. (CCP § 761.020.) 

The Complaint is unverified. The Complaint also fails to allege the legal description of the 
property as to which Plaintiff seeks to quiet title, including his own Property as well as any other 
property if Plaintiff is seeking determination of an easement over the adjacent property as 
Defendants assert, and the basis for Plaintiff's claim of title to the property including any 
easement. Plaintiff does not allege the nature of the adverse interest he contends the 
Defendants are asserting in his Property but only that they assert an adverse interest. (Compl. 
¶ V.) The Complaint does not allege the date as of which the quiet title determination is sought. 
The prayer is inadequate since Plaintiff alleges only he seeks a determination that "title to the 
subject property is vested in plaintiff alone" (Prayer ¶ 1), but the "subject property" is not clearly 
identified under the statutory requirements.  

The demurrer to the first cause of action for failure to state a cause of action upon which relief 
can be granted under Code of Civil Procedure § 430.10(e) is sustained.  

Second Cause of Action for Conspiracy to Defraud 

"Conspiracy" itself is not a cause of action; conspiracy allegations are typically made in order to 
assert liability against an actor who did not participate in the underlying wrongful conduct 
alleged to have been committed by another defendant. (Navarrete v. Meyer (2015) 237 
Cal.App.4th 1276, 1291; Applied Equipment, Inc. v. Litton Saudi Arabia (1994) 7 Cal.4th 503, 
510.)  "Under a conspiracy theory of recovery, liability depends on the actual commission of a 
tort. [Citations omitted.]  . . . And for conspiracy liability, the conspiring defendants must have 
actual knowledge that a tort is planned and concur in the scheme with knowledge of its unlawful 
purpose. {Citation omitted.]" (Navarrete v. Meyer, supra, 237 Cal.App.4th at 1291-1292; Applied 
Equipment, Inc. v. Litton Saudi Arabia, supra, 7 Cal.4th at 511.)  

Plaintiff has not alleged facts supporting a conspiracy theory of liability as described in the 
foregoing authorities. Further, even if the conclusory contention "defendants . . . conspired to 
take part in a fraudulent scheme" were enough (Compl. ¶ VIII), which it is not, Plaintiff has not 
alleged facts sufficient to state a claim for fraud. 

The elements of a cause of action for fraud are "(a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) intent to defraud, i.e., 
to induce reliance; (d) justifiable reliance; and (e) resulting damage." (Lazar v. Superior Court 
(1996) 12 Cal.4th 631, 638.) Fraud must be pled with specificity, which means that to state a 
fraud cause of action, Plaintiff must plead "facts which show how, when, where, to whom, and 
by what means the representations were tendered. [Citations and internal quotation marks 
omitted.]" (Id. at 645.) Claims against a corporate defendant for fraud require Plaintiff to allege 
the names of the persons who allegedly made the misrepresentations, their authority to speak 
for the corporate entity, who they spoke to, what they said or wrote, and when they said or 
wrote it. (Id.) 
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Plaintiff's second cause of action does not allege any misrepresentation of a material fact (or 
material fact concealed from Plaintiff that Defendants had a duty to disclose), Defendants' intent 
to defraud or to induce Plaintiff to rely on the misrepresented fact, Plaintiff's justifiable reliance 
on the misrepresentation, and resulting damage. Plaintiff does not identify the person who 
allegedly made the misrepresentation, state when, or how it was made, and state what was 
said or written. The demurrer to the second cause of action is therefore sustained based on 
failure to state a cause of action under Code of Civil Procedure § 430.10(e). 

Defendant points out that other allegations in paragraphs IX, X, and XI are uncertain, 
ambiguous and unintelligible. Allegations in these paragraphs referring to Defendants 
"generating commissions and other benefits to themselves, financial and otherwise" (¶ IX), 
breach of duties that "foiled a system of checks and balances" (¶ X, and which contains an 
incomplete clause ending with "and."), and the "closing of the Transaction" (¶ XI) are 
disconnected to any of the prior allegations and unintelligible. The Court also sustains the 
demurrer to this cause of action for uncertainty under Code of Civil Procedure § 430.10(f). 

Third Cause of Action for Violation of the UCL 

A claim for violation of the UCL is based on the defendant engaging in a business practice that 
is unlawful, unfair, or fraudulent. (Bus. & Prof. Code § 17200; Korea Supply Co. v. Lockheed 
Martin Corp. (2003) 29 Cal.4th 1134, 1143.) The fraudulent or unlawful conduct Plaintiff seems 
to rely on as the predicate for his UCL claim is the second cause of action, which fails to state 
facts to support a claim for fraud or conspiracy to defraud and is uncertain. Therefore, the third 
cause of action is also deficient, and the demurrer for failure to state facts sufficient to set forth 
a cause of action for violation of the UCL is sustained. 

Plaintiff' third cause of action alleged Defendants engaged in various acts relating to a 
modification of a loan apparently secured by Plaintiff's residence, though the quiet title action is 
allegedly related to a commercial property, making this cause of action uncertain, ambiguous 
and unintelligible. (Compl. ¶¶ III, XVI.) The demurrer to the third cause of action for uncertainty 
under Code of Civil Procedure § 430.10(f) is also sustained. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00205 
CASE NAME: CENTRAL COSTA BARNS VS. R.E. MILANO PLUMBING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY R.E. MILANO PLUMBING CORPORATION, et al. 
* TENTATIVE RULING: * 
 
 Defendants R.E. Milano Plumbing Corporation; RE Milano Corporation; and 
Robert Michael Romeo’s Demurrer to the First Amended Complaint is sustained with leave 
to amend. 
 
 Plaintiff shall file and serve amended complaint on or before September 2, 2020. 
 
Background 
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 On or about May 16, 2019, Plaintiff Central Coast Barns and Buildings, Inc. contracted 
with Defendant Robert Romeo for construction work. Plaintiff performed grading, leveling and 
soil compaction for a road on Defendant’s 120-acre ranch at 370 Lindsey Drive in Martinez. 
Plaintiff submitted an invoice and Defendant has refused to pay. Plaintiff filed this action for 
breach of contract, fraud, and unjust enrichment.   
 
Demurrer 
 
  Defendants demur to Plaintiff’s First and Second Causes of Action on the ground 
Plaintiff failed to allege facts sufficient to state a cause of action and the causes of action are 
uncertain and ambiguous.  
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties. (Code Civ. Proc., § 452.) A demurrer lies only for 
defects appearing on the face of the complaint or from matters of which the court must or may 
take judicial notice. (Code Civ. Proc., § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
 
1st C/A—Breach of Contract 
 
 Plaintiff’s First Cause of Action is based on a written contract. Plaintiff alleges an 
agreement was made between Plaintiff Central Coast Barns and Building, Inc. and Defendants. 
Although Plaintiff alleges the contract was between Plaintiff and Defendants, the alleged written 
agreement attached to the First Amended Complaint as Exhibit 1, shows that Improvement 
Proposal and Road Improvement Invoice are addressed to “Rob Romeo” alone.  Nowhere does 
R.E. Milano Plumbing Corporation or RE Milano Plumbing Corporation appear.  Defendants 
R.E/RE Milano demur to the First Cause of Action on the ground the FAC does not state facts 
sufficient to state a cause of action against these corporate defendants.   
 
 Plaintiff opposes the demurrer on this ground, arguing Defendants are not 
acknowledging Romeo’s role and capacity as agent for the corporation R.E. Milano.  Defendant 
Romeo, as CEO and director of R.E./RE Milano, acting his capacity as agent for the corporation 
will bind the corporate entity when entering into a contract on R.E. Milano’s behalf.  Here, R.E. 
Milano owned the property where the contracted work was performed.  Romeo was therefore 
acting as agent of R.E. Milano (reference to R.E. Milano includes RE Milano.) Plaintiff maintains 
it was not possible for Romeo to sign the contract as someone other than one acting in his 
capacity of corporate agent for R.E. Milano.  Therefore, it does not matter that Exhibit 1 does 
not expressly include R.E. Milano.  
 
 In support of the opposition, Plaintiff includes a declaration from Ryan Tannehill, 
President of Central Coast Barns & Buildings.  He states that he verified that Romeo was the 
owner and CEO of R.E. Milano.  He also did a title search and found that the property on which 
the road construction was to be completed was owned by RE Milano. Tannehill also claims that 
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the road work was completed satisfactorily. He includes a text message allegedly from Romeo 
stating that the first invoice should have been paid.   
 
 Despite Plaintiff’s presentation of this evidence, the contract is void of any language that 
Romeo was acting in his capacity as agent for R.E. Milano.  Although Plaintiff submits evidence 
to support this allegation, “‘A demurrer tests the pleadings alone and not the evidence or other 
extrinsic matters. Therefore, it lies only where the defects appear on the face of the pleading or 
are judicially noticed (Code Civ. Proc., §§ 430.30, 430.70). The only issue involved in 
a demurrer hearing is whether the complaint, as it stands, unconnected with extraneous 
matters, states a cause of action [citation].’ [Citation.]”  (Hahn v. Mirda (2007) 147 Cal.App.4th 
740, 747.) 
 
 Additionally, Defendants specially demur to the First Cause of Action on the ground it is 
uncertain and ambiguous.  Plaintiff alleges “Defendants” are parties to the contract, but the 
Exhibit to the FAC shows only one defendant is a party to the contract. “The recitals, if contrary 
to allegations in the pleading, will be given precedence, and the pleader's inconsistent 
allegations as to the meaning and effect of an unambiguous document will be disregarded."  
(Hill v. Santa Barbara (1961) 196 Cal.App.2d 580, 586.)  Plaintiff also alleges “Defendant” 
[singular] failed to pay the invoice, without identifying which defendant.  Defendants argue 
the First Cause of Action is uncertain.  
 
 In opposition to Defendants’ claim of ambiguity, Plaintiff argues the First Cause of Action 
is clear regarding the identity of the parties and Defendant’s reliance on a singular versus plural 
noun distinction does not justify this demurrer.   In Section BC-1(a) of the FAC, Plaintiff alleges 
that the agreement was between Plaintiff and “Defendants,” which means all Defendants, 
including Romeo and R.E. Milano.  Plaintiff argues that it is simple:  the corporate defendant 
R.E. Milano is liable for payment on the contract because Romeo, the CEO of R.E. Milano 
acting as its agent, executed the contract on its behalf.    
 
 Despite Plaintiff’s argument and extrinsic evidence, the alleged contract shows only 
Romeo as a party to the contract.  On the face of the complaint, there is no basis for alleging 
the First Cause of Action against the corporate Defendants.  The contract and invoice establish 
that Plaintiff had an agreement with Defendant Romeo. Nothing in the FAC alleges that 
Defendant Romeo has been properly sued in his capacity as CEO of R.E. Milano. “The 
defendant is entitled to know the basis upon which plaintiff claims to have been damaged.”  
(Oppenheimer v. General Cable Corp. (1956) 143 Cal.App.2d 293, 298.) When Plaintiff 
references “Defendants” on the breach of contract claim and only one of the defendants is a 
party to the contract, there is some ambiguity.  The demurrer is sustained with leave to amend. 
  
2nd C/A—Fraud (Misrepresentation and Promise without Intent to Perform)  
 
  Plaintiff alleges Defendant Romeo, acting as CEO and Director of R.E./RE Milano 
Corporation, assured Plaintiff that R.E./RE Milano Corporation was successful, solvent, and 
employed 80 people. Based on these representations, Plaintiff was induced to contract and 
perform services for all Defendants.  Plaintiff alleges the representations are false. R.E./RE 
Milano Corporation is not a solvent plumbing contractor and does not employed 80 people. 
Defendants were never willing or able to pay for the services. 
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 Plaintiff also alleges Defendants promised to pay for services and induced Plaintiff to 
enter into a contract with Defendants in reliance on the promise.  Based on the promise, 
Plaintiff entered into the contract and performed the services.  Plaintiff alleges Defendants 
made the promise without any intentions of performing. 
 
 Defendants demur to this cause of action on the ground it is uncertain and ambiguous. 
Defendants argue that Plaintiff initially alleges only Defendant Romeo as a “defendant” in this 
cause of action, but subsequent paragraphs alleges Romeo as CEO of R.E. Milano 
Corporation. Defendants argue it is unclear whether Plaintiff is alleging fraud only against 
Romeo or against the corporate Defendants. 
 
 Plaintiff opposes the demurrer on this ground, arguing that it only listed Defendant 
Romeo under this cause action because the corporation did not commit the fraud.  Romeo, 
the CEO, acting on behalf of the corporation committed the fraud, but all of the defendants are 
liable because Romeo can bind the corporation.  
 
 In Response, Defendants argue Plaintiff is trying to have it both ways.  Plaintiff argues 
the claim is against Romeo, but argues the corporate defendant are also liable for fraud.  
The Court declines to sustain the demurrer on the ground the cause of action is ambiguous 
or uncertain.   
 
 Defendants also demur to the fraud cause of action on the ground it is not pled with 
the required specificity.  “The particularity requirement ‘necessitates pleading facts which 
“show how, when, where, to whom, and by what means the representations were tendered.’ 
[Citation.]”  (Hamilton v. Greenwich Investors XXVI, LLC (2011) 195 Cal.App.4th 1602, 1614, 
internal quotations omitted.)  Plaintiff does not allege when, where, or to whom any Defendant 
allegedly spoke. 
 
 Plaintiff argues it has alleged the cause of action with the required specificity and there 
is no basis for the demurrer.   The “when” is alleged at FR-1; “to whom” is alleged at FR-2.  
The “where” is included on the letterhead in Exhibit 1 to the FAC. The “how” is alleged at FR-4.   
 
 The demurrer on this ground is sustained. Plaintiff failed to allege the heightened 
requirements of fraud against a corporations. Thus Plaintiff failed to allege facts sufficient to 
state a cause of action.  “A plaintiff's burden in asserting a fraud claim against a corporate 
employer is even greater. In such a case, the plaintiff must "allege the names of the persons 
who made the allegedly fraudulent representations, their authority to speak, to whom they 
spoke, what they said or wrote, and when it was said or written."  (Lazar v. Superior 
Court (1996) 12 Cal.4th 631, 645.)   
     
 Plaintiff alleges Defendant Romeo “assured Plaintiff” regarding its solvency, but there is 
no indication who exactly promised to pay Plaintiff for services.  Also, the letterhead of the 
“contract” does not necessarily indicate where the promises were made.  There is no indication 
if the promises were spoken or written.   Here, Plaintiff has not allege facts sufficient to the meet 
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the pleading requirement for alleging fraud against a corporation. Plaintiff may cure these 
defects with an amendment to the complaint.  The demurrer is sustained with leave to amend. 

 

  

14.  TIME:  9:00   CASE#: MSC20-00205 
CASE NAME: CENTRAL COSTA BARNS VS. R.E. MILANO PLUMBING 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY R.E. MILANO PLUMBING CORPORATION, et al. 
* TENTATIVE RULING: * 
 
 Pursuant to CCP §§ 435 and 436, Defendants move to strike the following from 
Plaintiff’s Judicial Council Form Complaint: 
 

1. From First C/A-- Request for attorneys’ fees (Section BC-5, at page 3) 
2. From Second C/A—“attorneys’ fees and” (Section FR6, page 5) 
3. From FAC: Request for attorney’s fees from section 10(c) at page 2. 

 
 Defendant moves to strike the request for attorneys’ fees on the ground Plaintiff has not 
alleged a basis for recovery of attorneys’ fees.  CCP § 1033.5 provides that attorneys’ fees are 
recoverable as costs when authorized by contract, statute of law.  Plaintiff contract does not 
contain an attorneys’ fee provision.  Plaintiff identified no basis in statute or law. The “American 
Rule” provides that each party ordinarily must pay his or her own attorneys’ fees.  (Tract 19051 
Homeowners Assn. v. Kemp (2015) 60 Cal.4th 1135, 1142.)  “The American Rule is codified 
in Code of Civil Procedure section 1021, which states in relevant part: “Except as attorney's 
fees are specifically provided for by statute, the measure and mode of compensation of 
attorneys and counselors at law is left to the agreement, express or implied, of the parties … .” 
(Ibid.) 
  
             The unopposed motion to strike is granted. 

  

  

15.  TIME:  9:00   CASE#: MSC20-00515 
CASE NAME: LAWRENCE WILLIAMS VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to October 7, 2020 at 9 am by moving party. 
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16.  TIME:  9:00   CASE#: MSC20-00515 
CASE NAME: LAWRENCE WILLIAMS VS. MANOR CARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to October 7, 2020 at 9 am by moving party. 
 

  

17.  TIME:  9:00   CASE#: MSN20-0661 
CASE NAME: PETITION OF JERISHA DAVIS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. 

 

  

18.  TIME:  1:45   CASE#: MSC17-02277 
CASE NAME: MIGUEL CASTILLO VS. RAUL RAMIREZ 
SPECIAL SET HEARING ON: MANDATORY SETTLEMENT CONFERENCE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
NOT A LAW AND MOTION MATTER. 

 

 

 
ADD-ONS 

 

19.  TIME:  9:01  CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NUANCE ENERGY GROUP, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. The Court will 
sign the order provided. 
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20.  TIME:  9:03  CASE#: MSC20-01441 
CASE NAME: GRENINGER VS. SANTO. 
SPECIALLY SET HEARING ON : OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The hearing is continued by the court to August 26, 2020 at 9 a.m. 

 

 

 


